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Practice (and at such other place(s) di-
rected by the Director of Practice) and
in such other place and in the manner
prescribed by rule or regulation.

(d) Pending representation. Practice by
former Government employees, their
partners and associates with respect to
representation in pecific matters where
actual representation commenced be-
fore July 26, 2002 is governed by the
regulations set forth at 31 CFR part 10
revised as of July 1, 2002. The burden of
showing that representation com-
menced before July 26, 2002 lies with
the former Government employees, and
their partners and associates.
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A practitioner may not take ac-
knowledgments, administer oaths, cer-
tify papers, or perform any official act
as a notary public with respect to any
matter administered by the Internal
Revenue Service and for which he or
she is employed as counsel, attorney,
or agent, or in which he or she may be
in any way interested.

§10.27 Fees.

(a) Generally. A practitioner may not
charge an unconscionable fee for rep-
resenting a client in a matter before
the Internal Revenue Service.

(b) Contingent fees. (1) For purposes of
this section, a contingent fee is any fee
that is based, in whole or in part, on
whether or not a position taken on a
tax return or other filing avoids chal-
lenge by the Internal Revenue Service
or is sustained either by the Internal
Revenue Service or in litigation. A
contingent fee includes any fee ar-
rangement in which the practitioner
will reimburse the client for all or a
portion of the client’s fee in the event
that a position taken on a tax return
or other filing is challenged by the In-
ternal Revenue Service or is not sus-
tained, whether pursuant to an indem-
nity agreement, a guarantee, rescission
rights, or any other arrangement with
a similar effect.

(2) A practitioner may not charge a
contingent fee for preparing an original
tax return or for any advice rendered
in connection with a position taken or
to be taken on an original tax return.

(3) A contingent fee may be charged
for preparation of or advice in connec-

Notaries.

§10.28

tion with an amended tax return or a
claim for refund (other than a claim for
refund made on an original tax return),
but only if the practitioner reasonably
anticipates at the time the fee arrange-
ment is entered into that the amended
tax return or refund claim will receive
substantive review by the Internal
Revenue Service.

§10.28 Return of client’s records.

(a) In general, a practitioner must, at
the request of a client, promptly return
any and all records of the client that
are necessary for the client to comply
with his or her Federal tax obligations.
The practitioner may retain copies of
the records returned to a client. The
existence of a dispute over fees gen-
erally does not relieve the practitioner
of his or her responsibility under this
section. Nevertheless, if applicable
state law allows or permits the reten-
tion of a client’s records by a practi-
tioner in the case of a dispute over fees
for services rendered, the practitioner
need only return those records that
must be attached to the taxpayer’s re-
turn. The practitioner, however, must
provide the client with reasonable ac-
cess to review and copy any additional
records of the client retained by the
practitioner under state law that are
necessary for the client to comply with
his or her Federal tax obligations.

(b) For purposes of this section,
Records of the client include all docu-
ments or written or electronic mate-
rials provided to the practitioner, or
obtained by the practitioner in the
course of the practitioner’s representa-
tion of the client, that preexisted the
retention of the practitioner by the cli-
ent. The term also includes materials
that were prepared by the client or a
third party (not including an employee
or agent of the practitioner) at any
time and provided to the practitioner
with respect to the subject matter of
the representation. The term also in-
cludes any return, claim for refund,
schedule, affidavit, appraisal or any
other document prepared by the practi-
tioner, or his or her employee or agent,
that was presented to the client with
respect to a prior representation if
such document is necessary for the tax-
payer to comply with his or her cur-
rent Federal tax obligations. The term
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